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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
43  CFR  Part  9230 
Kinds  of  Trespass 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Proposed  rulemaking. 

summary:  This  proposed  rulemaking 
amends  Part  9230  to  make  express  the  * 
requirements  that  persons  who  trespass 
on  Federal  lands  to  acquire  minerals  to 
pay  for  damages  to  the  mineral  estate 
and  either  reclaim  the  Federal  lands 
affected  or  pay  for  the  reclamation.  The 
need  for  this  clarification  in  regulation 
of  authority  granted  by  existing  statutes 
came  about  as  a  result  of  mineral 
trespass  investigations  that  identified 
situations  which  the  existing  regulations 
did  not  explicitly  address. 

DATE:  Comments  by  May  12, 1980. 
ADDRESS:  Comments  should  be  sent  to; 
Director  (650),  Bureau  of  Land 
Management,  1800  C  Street  NW., 
Washington,  D.C.  20240. 

Comments  will  be  available  for  public 
review  in  Room  5555  of  the  above 
address  during  regular  working  hours 
(7:45  a.m.  to  4:15  p.m,)  Monday  through 
Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 

Walter  Rewinski,  202  343-6821, 
or 

David  M.  Carty,  202  343-8537. 

SUPPLEMENTARY  INFORMATION:  A  notice 
of  intent  to  propose  rulemaking  on  this 
subject  was  published  in  the  Federal 
Register  on  October  22, 1979  (44  FR 
60764],  with  a  60  day  period  for 
comments.  Dming  the  comment  period, 
comments  were  received  from  33 
different  sources,  26  firom  State 
governments,  3  fi'om  Federal  agencies.  2 
from  associations,  1  fi'om  a  business, 
and  1  fi'om  an  individual.  None  of  the 
comments  opposed  the  concept  of 
revising  the  penalties  for  trespass  on 
Federal  mineral  resources. 

The  new  rulemaking  includes 
consideration  of  damages  incident  to 
illegal  mining:  suitable  postmining 
reclamation  of  the  site;  and  residual 
damage  to  the  mineral  estate,  in 
addition  to  the  existing  penalty  of 
payment  for  any  mineral  removed.  It 
also  prevents  the  issuance  of  a  mineral 
lease,  license,  permit  or  contract  to 
anyone  committing  an  act  of  trespass  as 
set  out  in  the  regulation,  until  the 
trespass  is  resolved.  This  amendment 
constitutes  a  clarification  of  existing 
regulations  in  regulation  form. 


Several  of  the  comments  made  the 
point  that  even  though  the  rulemaking 
was  aimed  at  coal,  it  was  a  good  idea  to 
include  other  minerals  in  order  to 
provide  protection  to  the  public  lands.  In 
the  same  vein,  a  number  of  the 
comments  called  for  close  coordination 
between  this  proposed  rulemaking  and 
the  rulemaking  covering  surface 
management  of  unpatented  mining 
claims  on  the  public  lands.  Both  of  these* 
comments  cover  matters  that  are  part  of 
the  consideration  for  this  rulemakmg. 
The  rulemaking  is  designed  to  cover 
trespass  for  all  minerals  and  this 
rulemaking  will  be  coordinated  with  the 
proposed  rulemaking  on  surface 
management  of  mining  claims.  These 
actions  will  help  protect  the  public 
lands. 

The  comments  suggested  that  the 
proposed  rulemaking  continue  to  make  a 
distinction  between  “innocent"  and 
“willful”  trespass.  This  concept  is 
retained  in  the  proposed  rulemaking. 

Several  of  the  conunents  fi'om  States 
applauded  the  action  being  taken 
through  the  issuance  of  this  rulemaking 
because  it  would  help  the  States  in  their 
efforts  to  protect  State  owned  minerals 
from  trespass.  The  Department  of  the 
Interior  is  glad  to  continue  its 
cooperative  efforts  with  the  States  to 
protect  the  public's  natmal  resources,  at 
both  the  Federal  and  State  level. 

One  comment  expressed  concern  that 
this  proposed  rulemaking  might  be  used 
to  prevent  hobbyists  from  entering  the 
public  lands  to  collect  rocks  and  other 
items.  This  activity,  which  is  generally 
referred  to  as  “rodchounding",  is 
covered  by  other  sections  of  the  Bureau 
of  Land  Management  regulations  and 
will  not  be  affected  by  this  proposed 
rulemaking. 

Finally,  a  couple  of  comments 
requested  that  public  hearings  be  held  in 
connection  with  this  proposed 
rulemaking.  The  Department  of  the 
Interior  has  decided  not  to  hold  public 
hearings  on  this  proposed  rulemaking. 
This  decision  is  based  on  the  fact  that 
the  public  will  have  been  given  two 
different  opportunities  to  comment  on 
the  subject  of  the  rulemaking.  The  first 
opportunity  was  in  response  to  the 
notice  of  intent  to  propose  rulemaking 
with  a  60-day  conunent  period.  The 
second  opportunity  is  the  60-day 
comment  period  that  is  called  for  with 
this  proposed  rulemaking.  These  two 
comment  periods  will  afford  ample  time 
for  the  concerned  public  to  give  its 
views  on  the  rulemakingi 

The  proposed  rulemaking  amends 
subpart  9239  of  title  43  of  the  Code  of 
Federal  Regulations.  It  revises  the 
language  of  sections  9239.5-1,  9239.5-2 
and  9239.5-3.  The  changes  delete 


language  covering  specific  minerals, 
ores  and  oil,  and  substitutes  a  section 
covering  the  measure  of  damage  for  all 
minerals  and  a  reclamation  requirement 
for  all  minerals.  It  also  adds  a  section 
dealing  with  the  issuance  of  mineral 
leases,  licenses,  permits  and  contracts  to 
trespassers.  It  also  deletes  language  in 
the  coal  section  that  is  no  longer  needed 
because  it  is  covered  in  the  two  new 
sections. 

The  Office  of  the  Solicitor  is 
examining  the  extent  of  the 
Department’s  authority  to  require 
reclamation  or  to  recover  the  costs  of 
reclamation  in  cases  of  mineral  trespass. 

The  principal  authors  of  this  proposed 
rulemaking  or  Walter  Rewinski,  Branch 
of  Coal  Operations,  Office  of  Coal 
Management,  and  David  M.  Carty, 
Division  of  Mineral  Resources,  both  of 
the  Bureau  of  Land  Management. 

It  is  hereby  determined  that  this 
document  is  not  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment  and  that  no  detailed 
statement  pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969  (42  U.S.C.  4332(2)(C))  is 
required. 

1'he  Department  of  the  Interior  has 
determined  that  this  document  is  not  a 
significant  regulatory  action  requiring 
the  preparation  of  a  regulatory  analysis 
under  Executive  Order  12044  and  43 
CFR  Part  14. 

Under  the  authority^ of  R.  S.  §  2478,  43 
U.S.C.  1201  and  sectipn  302  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976  (43  U.S.C.  1732),  it  is 
proposed  to  amend  Subpart  9239,  Part 
9230,  Croup  9200,  Subchapter  I,  Chapter 
II,  Title  43  of  the  Code  of  Federal 
Regulations  as  set  forth  below: 

1.  Section  9239.5-1  is  revised  to  read 
as  follows: 

§  9239.5-1  Minerals. 

The  measure  of  damage  resulting  from 
mineral  trespass  shall  be  determined  as 
follows: 

(a)  In  accordance  with  State  law, 
including  but  not  limited  to  statutory 
and  case  law,  governing  such  trespass. 

(b)  Where  there  is  no  State  law 
governing  trespass,  the  measure  of 
damage  shall  be  as  follows: 

(1)  Willful  trespass  shall  be  assessed 
at  the  fair  market  value  of  the  mineral  at 
the  time  of  trespass  without  deduction 
for  any  expenses  related  to  the 
exploration  for  or  production  or 
transportation  of  the  mineral.  Mineral 
trespass  is  presumed  to  be  willful  in  the 
absence  of  persuasive  evidence  of  the 
innocence  and  good  faith  of  the 
trespasser. 

(2)  Innocent  trespass  shall  be 
assessed  at  the  fair  market  value  of  the 
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mineral  at  the  time  of  the  trespass  with 

deduction  for  expenses  directly  related  _ 

to  the  removal  and  transportation  of  the 

mineral. 

(c)  The  measure  of  damage  for  willful 
and  innocent  trespass  shall  also  include 
the  following: 

(1)  The  fair  market  value  at  the  time  of 

trespass  of  any  portion  of  a  mineral  / 

rendered  physically  or  economically 
unrecoverable  by  the  trespass  mining 
operation. 

(2)  The  fair  market  value  at  the  time  of 
trespass  of  other  resources  including  but 
not  limited  to  other  minerals,  timber, 
and  forage,  which  were  removed  or 
destroyed  in  the  trespass. 

2.  Section  9239.5-2  is  revised  to  read 
as  follows: 

§  9239.5-2  Reclamation. 

The  trespasser  shall  be  responsible 
for  site  reclamation.  Site  reclamation 
shall  be  accomplished  by  the  trespasser 
in  accordance  with  guidelines  set  forth 
by  the  authorized  officer.  In  lieu  of 
reclamation  by  the  trespasser,  the 
trespasser  shall  be  required  to  pay  the 
United  States  the  actual  cost  of 
reclamation. 

3.  A  new  section  9239.5-3  is  inserted 
as  follows: 

§  9239.5-3  Mineral  lease,  permit,  license 
or  contract  to  trespassers. 

No  mineral  lease,  permit,  license  or 
contract  shall  be  issued  to  anyone  who 
has  committed  an  act  of  trespass  as  set 
out  in  section  9239.0-7  of  this  title  until 
the  trespass  case  is  resolved  to  the 
satisfaction  of  the  authorized  officer. 

4.  Section  9239.5-3  is  renumbered 
9239.5-^  and  is  amended  by  deleting 
paragraph  (a)  and  (d)  and  by 
renumbering  the  remaining  paragraphs. 

§  9239.5-3  and  9239.5-4  [Amended] 

Daniel  P.  Beard, 

Acting  Assistant  Secretary  of  the  Interior. 

March  5, 1980. 
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